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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

In the Matter of the Application of Southern
California Edison Company for Approval of Application 04-04-008
Economic Development Rates (Filed April 5, 2004)
(U388E)
Application of PACIFIC GAS AND Application 04-06-018
ELECTRIC COMPANY to Modify the (Filed June 14, 2004)
Experimental Economic Development Rate
(Schedule ED)
(U39E)
Application of SOUTHERN CALIFORNIA Application 05-10-010
GAS COMPANY (U 904 G) for Approval of (Filed October 7, 2005)
a Long-Term Gas Transportation Agreement
with Guardian Industries Corp. (Discount Issues)

COMMENTS OF MERCED IRRIGATION DISTRICT
AND MODESTO IRRIGATION DISTRICT IN RESPONSE TO
RULING OF ADMINISTRATIVE LAW JUDGE ROBERT BARNETT
REGARDING ORDER GRANTING LIMITED REHEARING OF
DECISION (D.) 05-09-018 REGARDING THE FLOOR PRICE FOR EDR

Pursuant to the Administrative Law Judge Robert Barnett’s Ruling Regarding Order
Granting Limited Rehearing of Decision (D.) 05-09-018 Regarding the Floor Price for EDR filed
June 22, 2006 (“Ruling”) and the Administrative Law Judge’s Ruling Consolidating Discount
Issues for Decision and Establishing New Service List for Filing Reply Comment and Other
Documents Concerning Discount Issues filed July 25, 2006, Merced Irrigation District (“Merced
ID”’) and Modesto Irrigation District (“Modesto ID”) (collectively “the Districts”) file these
Comments.

The Ruling sets forth five issues and states that parties “may file comments and propose
solutions to address the exclusion of nonbypassable charges from the utilities’ Joint Proposal

floor price as discussed herein, associated statutory and cost shifting issues, and whether other

options exist for effectuating an economic development rate program pursuant to Pub. Util. Code
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§ 740.4." The Districts respond to some but not all issues raised in the Ruling, reserving the
right to reply to comments of any party regarding any of the issues raised in the Ruling.

1 Is it necessary to exclude some or all nonbypassable charges from the floor price in
order to provide the level of EDR discount adopted in D.05-09-018? Answers should
provide supporting facts and explanation.

The Districts do not respond to this issue at this time.

2. Can the Commission discount any nonbypassable charges? Which ones?

A nonbypassable charge is one that cannot be avoided. It would therefore seem unlikely
that the Commission can allow a charge that is not to be avoidable to be discounted. This is not
to say that the Legislature is powerless to allow exemptions from nonbypassable charges; that
issue is discussed under Issue 3 below. Most of the nonbypassable charges in issue with respect
to ED customers are legislatively established” and either discounts or exemptions would be
permitted insofar as and in the fashion that the legislation allows.

3. For each individual nonbypassable charge, address whether exemptions or exceptions
for EDR customers are permissible under the applicable statutes and Commission
decisions.

Exemptions (as opposed to discounts) are allowed to some but not all nonbypassable
charges, and for the most part those exemptions that exist are in statute.’

CTC was intended to be nonbypassable, while at the same time certain exemptions were
built into the statute. The last sentence of the introductory paragraph to Section 367 states:
“These uneconomic costs shall include transition costs as defined in subdivision (f) of Section
840, and shall be recovered from all customers or in the case of fixed transition amounts, from
the customers specified in subdivision (a) of Section 841, on a nonbypassable basis. . . . (Italics
added.) The Legislature did allow for certain exemptions to CTC when it passed AB 1890:

cogeneration (Section 372); irrigation districts (Section 374); “new customer load or incremental

! Ruling, Ord. 4 1.

2 The Ongoing CTC (§ 367); nuclear decommissioning (§ 379); DWR charges (§ 366.2(d)(1)); Fixed
Transition Amount charges (§§ 367, 840(d)); and various public purpose program charges (§§ 381(a) and 382 (low
income assistance) and 399.8(c)(1)( energy efficiency, renewable energy, and research, development and
demonstration programs)). Commission-created nonbypassable charges include PG&E’s ECRA, Edison’s HPC, and
charges for new utility generation costs from D.04-12-048 and the recent so-called “cost allocation” decision, D.06-
07-029 (neither of which has yet been given an acronym).

} The Districts use the term “exemption” to apply to customers who are not required to pay a nonbypassable
charge they might otherwise be required to pay. This differs from customers who are not required to pay such a
charge because it simply does not apply to them, such as transferred municipal departing load customers who do not
pay DWR cost responsibility surcharges because they left an IOU for a POU before DWR began procuring power in
early 2001.
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load of an existing customer where the load is being met through a direct transaction and the
transaction does not otherwise require the use of transmission or distribution facilities owned by
the utility” (Section 369); and service taken under FERC tariffs, contracts, or rate schedules
(Section 369). Some of these exemptions have expired (e.g., Section 374), others have not (e.g.,
Section 369), and some exist only with reference to Sections 367, 368, 375, and 376.

The Districts are not aware that the Commission has addressed the question of
exemptions to PG&E’s ECRA or Edison’s HPC.

Finally, the Commission has interpreted Public Utilities Code Section 366.2(d)(1) to
allow exemption to payment of DWR CRS charges in the absence of cost shifting. See
discussion under Issue 4 below.

4. What nonbypassable charges are subject to exception upon a Commission finding that
there will be no cost shifting?

The Commission has found that certain municipal departing load is exempt from paying
the DWR power charge, but not the DWR bond charge or CTC. The power charge exemption is
based upon the Commission’s conclusion after evidentiary hearings that, where such exemption
is allowed, no cost shifting and thus no offense to Section 366.2(d) will occur.”

However, Section 366.2 applies to DWR power purchase costs. The concern behind that
statute is that during a state energy crisis, DWR expended state funds to keep the lights on, and
customers whose light were kept on because of those purchases should not escape responsibility
for them. That concern does not animate other non-DWR nonbypassable charges.

a. Parties advocating exception from the payment of such nonbypassable charges
must submit a showing to demonstrate why cost shifting would not occur (e.g.,
does customer retention in fact produce benefits that would offset any shifting
of costs to other customer classes?)

The Districts believe that under the circumstances in issue here (as distinct from
circumstances applicable to POUs such as the Districts),” cost shifting would occur. The

Districts therefore do not respond to this subissue at this time.

4 See, e.g., D.04-11-014, mimeo, pp. 9-13, 40; D.04-12-059, mimeo, pp. 14-16, 25.

> The Districts continue to maintain that departure of customers to POUs are forecastable, that indeed history
shows that to be true, that under SB 1723 POUs and IOUs are now required to plan for such departures, and as a
result with proper procurement practices departures to POUs will not result in costs being shifted to remaining IOU
customers.
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b. Do any of the benefits of retaining EDR customers accrue to shareholders? If
so, how should this be considered when determining cost-shifting?

The undisputed evidence before the Commission in this proceeding proved that benefits
of retaining EDR customers accrued to utility shareholders.® PG&E witness Mr. Kataoka
admitted on cross-examination that revenue collected from customers on ED rates helps PG&E
achieve its rate of return, that customers on such rates have historically remained PG&E
customers after the discount ends, and that once the discount ends, the customer contributes fully
to PG&E's realization of its rate of return.” PG&E also admits and in fact counts on the customer
remaining a PG&E customer after the ED rate contract expires.® It is difficult to see how any
utility could deny that revenue useful in recovering its authorized rate of return is not a
shareholder benefit.

These ED rates are not the only PG&E program that raise the question: If shareholders
do not benefit, why is PG&E offering a program funded by shareholders? For example, PG&E
maintains a shareholder-funded economic development grant program.” The common sense
answer is that shareholders do benefit, and that is why the programs are offered. Even if the
benefit cannot be directly quantifiable in dollars, PG&E shareholders benefit from the good
publicity generated by such a program (else, why the press release?)

The second question stated in this subissue is in essence what relevance shareholder
benefit has to cost-shifting. The Districts suggest that in the presence of cost-shifting (which will
occur since in the zero-sum game that is utility cost recovery, when one customer gets a discount
some other customer has to make up the difference), shareholder benefit allows the Commission
to think and act outside the box. If costs are shifted to other customers who must pay for the ED
customer’s discount, is there a way to ameliorate the cost shift?

The answer is yes. Since shareholders benefit from customer retention spurred by the ED
rate, it is only fair for shareholders to bear some of the burden. They can do that by either
complete or partial funding of the cost shift — that is, by either complete or partial funding of the

discount.

6 Despite significant evidence and briefing, as well as specific discussion of the issue of shareholder benefit

and contribution in the ALJ’s Proposed Decision, the Commissioner Alternate that became Decision No. 05-09-018
contains no analysis of the issue of shareholder benefit.

! 2 Tr. 266:20-22, 266:27-267:17 (PG&E/Kataoka).

8 Ex. 7, p. 6-2 (PG&E/Kataoka).

! See PG&E press release at the following internet address:
http://www.pge.com/news/news_releases/q2 2006/060613.html
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Can EDR program levels under D.05-09-018 be achieved by applying the discount to
bill components other than nonbypassable charges? Are there any statutory restrictions
to applying the EDR discount to the other bill components?

a. What would be the resulting allocation of program costs?

Would applying the discount to the other bill components (e.g., distribution and
transmission) result in zero or negative margin to those charges? If so, by how
much (expressed as a percentage)? How should this shortfall be allocated
among the remaining customer classes?

c. What benefits accrue to remaining customers that offset any shortfalls?

The Districts do not respond to these issues at this time.

In conclusion, the Districts appreciate the opportunity to provide this response to the

Ruling and look forward to participating in the remainder of the rehearing phase of this

proceeding.

Dated: August 1, 2006 Respectfully Submitted,
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DOWNEY BRAND LLP

By: /s/ Dan L. Carroll
Dan L. Carroll
Attorneys for Merced Irrigation District and
Modesto Irrigation District




CERTIFICATE OF SERVICE

I hereby certify that I served a copy of the COMMENTS OF MERCED IRRIGATION
DISTRICT AND MODESTO IRRIGATION DISTRICT IN RESPONSE TO RULING OF
ADMINISTRATIVE LAW JUDGE ROBERT BARNETT REGARDING ORDER
GRANTING LIMITED REHEARING OF DECISION (D.) 05-09-018 REGARDING THE
FLOOR PRICE FOR EDR on August 1, 2006, on all known parties to proceeding A. 04-04-
008, A. 04-06-018, A05-10-010 and R. 02-01-011 via electronic mail to those whose addresses
are available and via U.S. mail to those who do not have an electronic address..

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated this 1st day of August, 2006, at Sacramento, California.

__/s/ Colleen Bullock
Colleen Bullock

VIA ELECTRONIC MAIL (A. 04-04-008):

keith.mccrea@sablaw.com; klatt@energyattorney.com; douglass@energyattorney.com;
francis.mcnulty@sce.com; kmorton@sempra.com; norman.furuta@navy.mil; mflorio@turn.org;
jzr@cpuc.ca.gov; rmd@cpuc.ca.gov; ek@a-klaw.com; filings@a-klaw.com; nes@a-klaw.com;
swib@pge.com; wbooth@booth-law.com; chrism@mid.org; jweil@aglet.org; abb@eslawfirm.com;
dcarroll@downeybrand.com; rliebert@cfbf.com; mpa@a-klaw.com; jwmueller@attglobal.net;
jozenne@semprautilities.com; akbar.jazayeri@sce.com; case.admin@sce.com;
Ibrowy@semprautilities.com; liddell@energyattorney.com; bruce.foster@sce.com freedman@turn.org;
dwang@nrdc.org; rip1@pge.com; cem@newsdata.com; cem@newsdata.com;
lisaweinzimer@sbcglobal.net; cpuccases@pge.com; skk1@pge.com; mrw@mrwassoc.com;
brbarkovich@earthlink.net; rmccann@umich.edu; dgeis@dolphingroup.org; blaising@braunlegal.com;
karen@klindh.com; bsl@cpuc.ca.gov; rab@cpuc.ca.gov; leh@cpuc.ca.gov; aulmer@water.ca.gov;
awp@cpuc.ca.gov

VIA U.S. MAIL (A. 04-04-008):

Brian M. Hess Attorney At Law

Niagara Bottling, LLC Modesto Irrigation District
5675 E. Concurs P.O. Box 4060

Ontario, CA 91764 Modesto, CA 95352
Central Files

San Diego Gas & Electric Company

8330 Century Park Court

San Diego, CA 92123-1530
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VIA ELECTRONIC MAIL A. 04-06-018:

keith.mccrea@sablaw.com; klatt@energyattorney.com; douglass@energyattorney.com;
francis.mcnulty@sce.com; kmorton@sempra.com; norman.furuta@navy.mil; mflorio@turn.org;
jzr@cpuc.ca.gov; rmd@cpuc.ca.gov; ek@a-klaw.com; filings@a-klaw.com; nes@a-klaw.com;
swfb@pge.com; wbooth@booth-law.com; chrism@mid.org; jweil@aglet.orqg; abb@eslawfirm.com;
dcarroll@downeybrand.com; rliebert@cfbf.com; mpa@a-klaw.com; jwmueller@attglobal.net;
jozenne@semprautilities.com; akbar.jazayeri@sce.com; case.admin@sce.com;
Ibrowy@semprautilities.com; liddell@energyattorney.com; bruce.foster@sce.com; freedman@turn.org;
dwang@nrdc.org; rip1@pge.com; cem@newsdata.com; cem@newsdata.com;
lisaweinzimer@sbcglobal.net; cpuccases@pge.com; skk1@pge.com; mrw@mrwassoc.com;
brbarkovich@earthlink.net; rmccann@umich.edu; dgeis@dolphingroup.org; blaising@braunlegal.com;
karen@klindh.com; bsl@cpuc.ca.gov; rab@cpuc.ca.gov; leh@cpuc.ca.gov; aulmer@water.ca.gov;
awp@cpuc.ca.gov

VIA U.S. MAIL (A. 04-06-018):

Brian M. Hess Attorney At Law

Niagara Bottling, LLC Modesto Irrigation District
5675 E. Concurs P.O. Box 4060

Ontario, CA 91764 Modesto, CA 95352

Central Files

San Diego Gas & Electric Company
8330 Century Park Court

San Diego, CA 92123-1530

VIA ELECTRONIC MAIL A. 05-10-010:

rprince@semprautilities.com; amsmith@sempra.com; nsuetake@turn.org; rhd@cpuc.ca.gov;
ghinners@reliant.com; robert.pettinato@ladwp.com; npedersen@hanmor.com;
sendo@ci.pasadena.ca.us; slins@ci.glendale.ca.us; bjeider@ci.burbank.ca.us;
roger.pelote@williams.com; case.admin@sce.com; gloria.ing@sce.com; michael.alexander@sce.com;
ofoote@hkcf-law.com; ekgrubaugh@iid.com; skk1@pge.com; mrw@mrwassoc.com; dre@cpuc.ca.gov;
pzs@cpuc.ca.gov; ram@cpuc.ca.gov; rab@cpuc.ca.qgov;

VIA ELECTRONIC MAIL R. 02-01-011:

butzih@apci.com; keith.mccrea@sablaw.com; wmogel@saul.com; khojasteh.davoodi@navy.mil;
jeff.e.gray@lowes.com; jimross@r-c-s-inc.com; mbrubaker@consultbai.com; Andrew.dalton@valero.com;
srusch@plainsxp.com; dhuard@manatt.com; pucservice@manatt.com; cwilliamson@breitburn.com;
npedersen@hanmor.com; ewheless@lacsd.org; SFarkas@ppcla.com; klatt@energyattorney.com;
douglass@energyattorney.com; janet.combs@sce.com; michael.backstrom@sce.com;
lviejo@astrumutilities.com; pszymanski@sempra.com; tcorr@sempraglobal.com;
wkeilani@semprautilities.com; jleslie@luce.com; llund@commerceenergy.com;
george.hanson@ci.corona.ca.us; bjl@bry.com; jpmosher@aeraenergy.com; norman.furuta@navy.mil;
freedman@turn.org; mflorio@turn.org; bfinkelstein@turn.org; jzr@cpuc.ca.gov; ek@a-klaw.com; nes@a-
klaw.com; sdhilton@stoel.com; jploom@whitecase.com; jrosenbaum@whitecase.com; ahk4@pge.com;
clpearce@duanemorris.com; mhindus@pillsburywinthrop.com; epoole@adplaw.com;
bcragg@gmssr.com; hgolub@nixonpeabody.com; jsqueri@gmssr.com; jarmstrong@gmssr.com;
Icottle@winston.com; mday@amssr.com; stevegreenwald@dwt.com; robertgex@dwt.com;
edwardoneill@dwt.com; jguzman@nossaman.com; mmattes@nossaman.com;
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jguzman@nossaman.com; irene@igc.org; rmrlik@intertie.com; pxo2@pge.com; ssmyers@att.net;
mrh2@pge.com; pvh1@pge.com; dbyers@landuselaw.com.; raj.pankhania@ci.hercules.ca.us;
andy.vanhorn@vhcenergy.com; cconklin@ussposco.com; ds1957@camail.sbc.com;
sschleimer@calpine.com; phanschen@mofo.com; wbooth@booth-law.com; mgomez1@bart.gov;
maric.munn@ucop.edu; rschmidt@bartlewells.com; tomb@crossborderenergy.com; jbradley@svlg.net;
bmcc@mccarthylaw.com; sberlin@mccarthylaw.com; jkaspar@stockport.com; chrism@mid.org;
jkoontz@calwaterlaw.com; brbarkovich@earthlink.net; bill@jbsenergy.com; josephs@pplant.ucdavis.edu;

cmkehrein@ems-ca.com; stuart@robertson-bryan.com; kidow@saccounty.net; abb@eslawfirm.com;
abb@eslawfirm.com; atrowbridge@downeybrand.com; bill.julian@sen.ca.gov; blaising@braunlegal.com;
dcarroll@downeybrand.com; glw@eslawfirm.com; Imh@eslawfirm.com;
mdaponde@pillsburywinthrop.com; blaising@braunlegal.com; Imh@eslawfirm.com; kmills@cfbf.com;
rliebert@cfbf.com; mpa@a-klaw.com; roger.curtis@FDS.com; billscharfenberg@paulhastings.com;
energyhig@aol.com; eyussman@knowledgeinenergy.com; ralph.dennis@constellation.com;
filings@hotmail.com; kisimonsen@ems-ca.com; andrew.cheung@lausd.net; cread@omm.com;
gmeyer@pmcos.com; ej wright@oxy.com; kduggan@capstoneturbine.com; pwuebben@agmd.gov;
case.admin@sce.com; Jennifer.Shigekawa@sce.com; mike.montoya@sce.com; ehull@ci.chula-
vista.ca.us; vthompson@sempra.com; liddell@energyattorney.com; mshames@ucan.org;
centralfiles@semprautilities.com; kmorton@sempra.com; apeters@semprautilities.com;
kik@kjkammerer.com; jwmueller@attglobal.net; heiertz@irwd.com; tmorgan@electric.com;
iskilman@prodigy.net; rhoffman@anaheim.net; hal@rwitz.net; sara@oakcreekenergy.com;
mdjoseph@adamsbroadwell.com; joe.como@sfgov.org; wblatther@sempra.com; rmd@cpuc.ca.gov;
scasey@sfwater.org; mpatel@sidley.com; rredlinger@chevrontexaco.com; jmckinney@thelenreid.com;
Cem@newsdata.com; angela.kim@fticonsulting.com; chrishilen@dwt.com; rocky.ho@fticonsulting.com;
megmeal@aol.com; lisaweinzimer@sbcglobal.net; im@prudens.com; cpuccases@pge.com;
dmhg@pge.com; yxg4@pge.com; rfg2@pge.com; rir2@pge.com; service@spurr.org;
pthompson@summitblue.com; gerspamer@mofo.com; jpoole@realenergy.com;
editorial@californiaenergycircuit.net; JerryL@abag.ca.gov; mrw@mrwassoc.com;
cwootencohen@earthlink.net; chris@emeter.com; rita@ritanortonconsulting.com;
mary.tucker@sanjoseca.gov; joyw@mid.org; rmccann@umich.edu; jdalessi@navigantconsulting.com;
tcrooks@navigantconsulting.com; vfleming@navigantconsulting.com; scott.tomashefsky@ncpa.com;
Iwhouse@innercite.com; dgeis@dolphingroup.org; kdw@woodruff-expert-services.com;
lawrence.lingbloom@sen.ca.gov; christine-henning@alliancepower.com; rroth@smud.org;
karen@klindh.com; Ipeters@pacifier.com; rfp@eesconsulting.com; running@eesconsulting.com;
ayk@cpuc.ca.gov; agc@cpuc.ca.gov; los@cpuc.ca.gov; ctd@cpuc.ca.gov; cijb@cpuc.ca.gov;
dmg@cpuc.ca.gov; bsl@cpuc.ca.gov; dif@cpuc.ca.gov; yee@cpuc.ca.gov; jab@cpuc.ca.gov;
ims@cpuc.ca.gov; jf2@cpuc.ca.gov; kms@cpuc.ca.gov; kdw@cpuc.ca.gov; kpc@cpuc.ca.gov;
lIk@cpuc.ca.gov; Imi@cpuc.ca.gov; mxh@cpuc.ca.gov; mts@cpuc.ca.gov; omv(@cpuc.ca.gov;
psd@cpuc.ca.gov; paj@cpuc.ca.gov; pgh@cpuc.ca.gov; gig@cpuc.ca.gov; scr@cpuc.ca.gov;
tro@cpuc.ca.gov; JMcMahon@navigantconsulting.com; aulmer@water.ca.gov;
kariffin@energy.state.ca.us; Idecarlo@energy.state.ca.us; mjaske@energy.state.ca.us;
ttutt@enerqgy.state.ca.us; ntronaas@energy.state.ca.us; jpacheco@water.ca.gov; lharris@water.ca.gov;

VIA U.S. MAIL (R. 02-01-011:

Dave Dietrich Pete Garris

Davis Energy Group California Department of Water Resources
123 C Street 3310 El Camino Avenue, Suite 120

Davis, CA 95616 Sacramento, CA 95821
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